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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA )
)

Plaintiff, )
)

v. ) Case No. 4:05-cv-00329-GKF-PJC
)

TYSON FOODS, INC., et al. )
)

Defendants. )
)

TYSON FOODS, INC., TYSON CHICKEN, INC., TYSON POULTRY, INC., AND
COBB-VANTRESS, INC.’S JOINT REPLY TO STATE OF OKLAHOMA’S RESPONSE

IN OPPOSITION TO “TYSON FOODS, INC., TYSON CHICKEN, INC., TYSON
POULTRY, INC., AND COBB-VANTRESS, INC.’S MOTION IN LIMINE TO

PRECLUDE DEPOSITION TESTIMONY OF PRESTON KELLER.
IN SUPPORT OF THEIR MOTION IN LIMINE"

Come now Defendants Tyson Foods, Inc., Tyson Chicken, Inc., Tyson Poultry, Inc., and

Cobb-Vantress, Inc. (“Tyson Defendants”), and reply to State of Oklahoma’s Response in

Opposition to Tyson Defendants’ Motion in Limine to Preclude Deposition Testimony of Preston

Keller (Dkt. #2486). In support of their Motion in Limine (Dkt. #2403), Tyson Defendants state

as follows:

Plaintiffs have failed to establish, as is their burden, the admissibility of the deposition

testimony of Preston Keller, a former Tyson employee. In response to the Tyson Defendants’

request to exclude the use of deposition testimony of their former employee, Plaintiffs concede

that Mr. Keller does not fall under the language of Rule 32(a)(3) and that the deposition

testimony does not fall within Federal Rule of Evidence 801(d)(2)(D). Plaintiffs, however,

contend that notwithstanding the absence of an employment relationship between Mr. Keller and

the Tyson Defendants at the time of his deposition, the hearsay testimony of Mr. Keller is
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admissible under Federal Rule of Civil Procedure 32(a)(4)(B). Plaintiffs assert that Rule

32(a)(4)(B) provides an exception to the general hearsay rule because Mr. Keller is purportedly

beyond the reach of this Court. See Dkt. #2486 at 5-8. In making this contention, Plaintiffs do

not dispute—and, thus, concede—that they bear the burden to establish the admissibility of the

subject testimony under the two-pronged analysis discussed in the Tyson Defendants’ opening

brief: “First, the condition set forth in Rule 32(a) must exist before the deposition can be used at

all. Second, when it is found that these conditions authorize the use of the deposition, it must be

determined whether the matters contained in it are admissible under the rules of evidence.” 8A

WRIGHT, MILLER & MARCUS, FEDERAL PRACTICE & PROCEDURE § 2142, at 159.

In their response, Plaintiffs contend that both prongs of this analysis are satisfied by Rule

32(a)(4)(B), which provides that deposition testimony may be used at trial if the witness is more

than 100 miles from the place of trial. See Fed. R. Civ. P. 32(a)(4)(B). As the sole support for

their argument that Mr. Keller falls within the scope of Rule 32(a)(4)(B), Plaintiffs attach a

“MapQuest” map allegedly depicting the distance and driving directions from Mr. Keller’s

residence to the courthouse. See Dkt. #2486, Exh. C. This depiction purports to establish that

Mr. Keller’s home is approximately 112.1 miles from the courthouse.

However, this purported evidence fails to establish that Mr. Keller falls within the scope

of Rule 32(a)(4)(B). In this regard, the extant authority indisputably establishes that the 100-

mile requirement of Rule 32(a)(4)(B) is measured using straight line distance, i.e., as the crow

flies, between the witness’s residence or place of employment and the place of the trial, to wit:

The 100-mile provision allowing for use of a deposition of an absent witness by
any party for any purpose is a measurement of the radius from the witness’
location to the place of trial measured “as the crow flies,” that is, along a straight
line on a map rather than along the ordinary, usual, and shortest route of public
travel. For these purposes, the “place of trial” is the courthouse where the trial
takes place and not the borders of the judicial district in which the courthouse sits
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because the latter would have the unintended effect of providing a variable
standard of convenience, depending on the size of the district, the location of the
trial, and the location of the witness.

JOHN KIMPFLEN ET AL., 10A FEDERAL PROCEDURE § 26:518;1 see SCM Corp. v. Xerox Corp., 76

F.R.D. 214, 215-16 (D. Conn. 1977) (noting that the distances under Federal Rules of Civil

Procedure 4, 32 and 45 are all determined using a “straight line measurement”); accord

Hackworth v. Progressive Cas. Ins. Co., 468 F.3d 722, 730 (10th Cir. 2006) (noting distances

under Federal Rule of Civil Procedure are measured “as the crow flies”).

As a crow flies, the distance between Tulsa and Stilwell, Oklahoma, is 78.55 miles, well

short of the 100-mile requirement found in Rule 32(a)(4). See Exh. A (Google Earth Distance

Calculation); see also distance calculator linked from the Oklahoma State University website,

available at http://journalism.okstate.edu/resources/cal.htm. Moreover, even under the Plaintiffs’

apparent road-travel interpretation of the 100-mile requirement, Mr. Keller falls within the

Court's subpoena power. Oklahoma Highway 51 connects Tulsa with Stilwell. This direct route

is 88.6 miles long, over 23 miles shorter than Plaintiffs’ proposed route depicted in Exhibit 3 to

Plaintiffs’ Response. See Exh. B (Google Maps Driving Directions and Map). As such,

Plaintiffs’ position that they can introduce Mr. Keller’s deposition testimony at trial falls apart.

Plaintiffs state that “while deposition testimony is ordinarily inadmissible hearsay, Rule 32(a)

creates an exception to the hearsay rules.” Dkt. #2486 at 5. By the Plaintiffs’ own admission,

without the exception provided by Rule 32(a)(4), Plaintiffs are prohibited from using Mr.

Keller’s designated deposition at trial for any purpose.

1 The Federal Procedure treatise cites a number of authorities supporting the “straight line”
measurement. See Richmond v. Brooks, 227 F.2d 490 (2d Cir. 1955); Bellamy v. Molitor, 108
F.R.D. 1 (W.D. Ky. 1983); United States v. International Business Machines Corp., 90 F.R.D.
377 (S.D.N.Y. 1981); SCM Corp. v. Xerox Corp., 76 F.R.D. 214 (D. Conn. 1977).
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Though his deposition is inadmissible, Plaintiffs’ arguments regarding the relevance and

admissibility of Mr. Keller’s testimony, some of which constitutes opinion testimony, still

warrant a response. First, Plaintiffs use a substantial portion of their response to describe a

PowerPoint presentation prepared by Mr. Keller during his employment with Tyson. In a

footnote, Plaintiffs argue for the independent admissibility of this PowerPoint presentation. The

Defendants will address that argument in the proper proceedings dealing with exhibits rather

than in the context of this motion in limine.

Plaintiffs’ Response also mischaracterizes Mr. Keller’s testimony as lay opinion under

Federal Rule of Evidence 701. They argue that to the extent Mr. Keller’s testimony constitutes

“opinion” testimony, it cannot be “expert opinion” testimony because it is “rationally based on

the perception” Mr. Keller gained while working for Tyson. Dkt. #2486 at 8. This approach

ignores the final component of Rule 701, which excludes lay opinion testimony “based on

scientific, technical, or other specialized knowledge within the scope of Rule 702.” Much of the

testimony designated by Plaintiffs deals with scientific, technical, or otherwise specialized

knowledge. Plaintiffs admit as much by stating that “Mr. Keller’s testimony also supports the

State’s substantive claims that phosphorus from land applied poultry waste in the IRW: (1) is

running off – and is likely to – runoff; (2) causes water quality problems; and (3) accumulates in

the soil.” Dkt. #2486 at 7. A witness must possess scientific, technical, or specialized

knowledge in order to testify on these issues. Plaintiffs argue that the concept of phosphorus

running downhill is well established and not a novel scientific theory, but they then hire experts

and modelers to present their position on these topics. Issues regarding runoff and other

environmental concerns are beyond the knowledge of laypersons, and opinion testimony
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regarding such issues falls under Federal Rule of Evidence 702. Plaintiffs have not satisfied the

requirements of Rule 702 with respect to Mr. Keller’s testimony.

Contrary to Plaintiffs’ assertions, Mr. Keller lives within 100 miles of the courthouse and

is not unavailable under Rule 32(a)(4). Therefore, Mr. Keller’s deposition testimony is hearsay.

His deposition testimony was not given during the course of his employment and cannot serve as

an admission by a party opponent. Additionally, even if Mr. Keller's deposition testimony did

not constitute hearsay, his opinions do not meet the requirements of either Federal Rule of

Evidence 701 or Federal Rule of Evidence 702. In short, Plaintiffs have no basis to present the

testimony of Mr. Keller via his deposition.

WHEREFORE, Tyson Foods, Inc., Tyson Chicken, Inc., Tyson Poultry, Inc., and Cobb-

Vantress, Inc., respectfully request that the Court grant their Motion in Limine to Preclude

Deposition Testimony of Preston Keller.

Respectfully submitted,

BY: /s/ Michael R. Bond _________________
Michael R. Bond, appearing pro hac vice
Erin Thompson, appearing pro hac vice
Dustin R. Darst, appearing pro hac vice
KUTAK ROCK LLP
234 East Millsap Road, Suite 400
Fayetteville, Arkansas 72703-4099
(479) 973-4200 Telephone
(479) 973-0007 Facsimile

-and-

Robert W. George, OBA #18562
Bryan Burns, appearing pro hac vice
TYSON FOODS, INC.
2210 West Oaklawn Drive
Springdale, Arkansas 72762
(479) 290-4067 Telephone
(479) 290-7967 Facsimile

Case 4:05-cv-00329-GKF-PJC     Document 2541 Filed in USDC ND/OK on 08/28/2009     Page 5 of 9



4830-9334-5284.1 6

-and-

Patrick M. Ryan, OBA # 7864
Stephen L. Jantzen, OBA # 16247
Paula M. Buchwald, OBA # 20464
RYAN, WHALEY & COLDIRON, P.C.
119 North Robinson, Suite 900
Oklahoma City, Oklahoma 73102
(405) 239-6040 Telephone
(405) 239-6766 Facsimile

-and-

Jay T. Jorgensen, appearing pro hac vice
Thomas C. Green, appearing pro hac vice
Mark D. Hopson, appearing pro hac vice
Gordon Todd, appearing pro hac vice
SIDLEY AUSTIN LLP
1501 K Street, N.W.
Washington, D.C. 20005-1401
(202) 736-8000 Telephone
(202) 736-8711 Facsimile

Attorneys for Defendants Tyson Foods,
Inc., Tyson Chicken, Inc., Tyson Poultry,
Inc., and Cobb-Vantress, Inc.
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CERTIFICATE OF SERVICE

I certify that on the 28th day of August, 2009, I electronically transmitted the attached
document to the Clerk of Court using the ECF System for filing and transmittal of a Notice of
Electronic Filing to the following ECF registrants:

W. A. Drew Edmondson, Attorney General drew_edmondson@oag.state.ok.us
Kelly Hunter Burch, Assistant Attorney General kelly_burch@oag.state.ok.us

Douglas Allen Wilson doug_wilson@riggsabney.com
Melvin David Riggs driggs@riggsabney.com
Richard T. Garren rgarren@riggsabney.com
Sharon K. Weaver sweaver@riggsabney.com
Robert Allen Nance rnance@riggsabney.com
Dorothy Sharon Gentry sgentry@riggsabney.com
Joseph P. Lennart jlennart@riggsabney.com
David P. Page dpage@riggsabney.com
RIGGS ABNEY NEAL TURPEN ORBISON & LEWIS

Louis W. Bullock lbullock@bullock-blakemore.com
Robert M. Blakemore bblakemore@bullock-blakemore.com
BULLOCK BULLOCK & BLAKEMORE, PLLC

Frederick C. Baker fbaker@motleyrice.com
William H. Narwold bnarwold@motleyrice.com
Elizabeth Claire Xidis cxidis@motleyrice.com
Ingrid L. Moll imoll@motleyrice.com
Jonathan D. Orent jorent@motleyrice.com
Michael G. Rousseau mrousseau@motleyrice.com
Fidelma L. Fitzpatrick ffitzpatrick@motleyrice.com
MOTLEY RICE, LLC
COUNSEL FOR PLAINTIFFS

A. Scott McDaniel smcdaniel@mhla-law.com
Nicole Longwell nlongwell@mhla-law.com
Philip D. Hixon phixon@mhla-law.com
Craig A. Mirkes cmirkes@mhla-law.com
MCDANIEL HIXON LONGWELL & ACORD, PLLC

Sherry P. Bartley sbartley@mwsgw.com
MITCHELL, WILLIAMS, SELIG, GATES & WOODYARD, PLLC
COUNSEL FOR PETERSON FARMS, INC.

Robert P. Redemann rredemann@pmrlaw.net
David C .Senger dsenger@pmrlaw.net
PERRINE, MCGIVERN, REDEMANN, REID, BERRY & TAYLOR, PLLC
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Robert E. Sanders rsanders@youngwilliams.com
E. Stephen Williams steve.williams@youngwilliams.com
YOUNG WILLIAMS P.A.
COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.

George W. Owens gwo@owenslawfirmpc.com
Randall E. Rose rer@owenslawfirmpc.com
THE OWENS LAW FIRM, P.C.

James M. Graves jgraves@bassettlawfirm.com
Gary V. Weeks gweeks@bassettlawfirm.com
Woody Bassett wbassett@bassettlawfirm.com
K.C. Dupps Tucker kctucker@bassettlawfirm.com
Earl Lee “Buddy” Chadick bchadick@bassettlawfirm.com
Vince Chadick vchadick@bassettlawfirm.com
BASSETT LAW FIRM

COUNSEL FOR GEORGE’S INC. AND GEORGE’S FARMS, INC.

John R. Elrod jelrod@cwlaw.com
Vicki Bronson vbronson@cwlaw.com
Bruce W. Freeman bfreeman@cwlaw.com
D. Richard Funk dfunk@cwlaw.com
P. Joshua Wisley jwisley@cwlaw.com
CONNER & WINTERS, PLLC
COUNSEL FOR SIMMONS FOODS, INC.

John H. Tucker jtucker@rhodesokla.com
Colin H. Tucker chtucker@rhodesokla.com
Theresa Noble Hill thill@rhodesokla.com
Kerry R. Lewis klewiscourts@rhodesokla.com
Colin C. Deihl
RHODES, HIERONYMUS, JONES, TUCKER & GABLE

Terry W. West terry@thewestlawfirm.com
THE WEST LAW FIRM

Delmar R. Ehrich dehrich@faegre.com
Bruce Jones bjones@faegre.com
Krisann C. Kleibacker Lee kklee@faegre.com
Todd P. Walker twalker@faegre.com
Melissa C. Collins mcollins@faegre.com
FAEGRE & BENSON LLP

COUNSEL FOR CARGILL, INC. AND CARGILL TURKEY PRODUCTION, LLC
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I also hereby certify that I served the attached documents by United States Postal Service,
proper postage paid, on the following who are not registered participants of the ECF System:

J.D. Strong
Secretary of the Environment
State of Oklahoma
3800 North Classen
Oklahoma City, OK 73118

/s/ Michael R. Bond
Michael R. Bond
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